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THE ILLEGALITY OF THE ACTION OF THE CIRCUIT 
COURT OF THE UNITED STATES IN ENJOINING THE 
VIRGINIA STATE CORPORATION COMMISSION FROM 
ENFORCING A TWO CENT RATE AFFECTING THE 
INTRA-STATE BUSINESS OF RAILROADS. 



The Virginia State Corporation Commission in prescribing 
and enforcing what is commonly known as the ''two-cent rate" 
to affect railroads in the State of Virginia in so far as their 
intra-state traffic is concerned, discharges both a judicial and a 
legislative function. 

The expediency or wisdom of such a rate is, by all the au- 
thorities, purely a question for the Commission in its legislative 
capacity; while the validity of the rate is to be determined by 
the Commission in its judicial capacity. Even to the lay mind 
it is perfectly manifest that the act of the Commission in fixing 
a rate may be highly expedient and at the same time clearly 
invalid. Therefore the Circuit Court of the United States, Mr. 
Justice Pritchard presiding, in enjoining any and all further 
proceedings of the State Corporation Commission of -the State 
of Virginia in respect of the prescribing and enforcing the rate 
in question, directed its process against said Commission in 
its judicial and not in its legislative capacity. No principle is 
more fundamental than that, a legislature may not be enjoined 
in the enacting of laws by any Court, whether State or Federal. 

The State of Virginia has clothed its Corporation Commis- 
sion first, in the order of priority, with judicial powers, making 
it incumbent upon that Commission, before it can make any 
order in its legislative capacity, prescribing or fixing a rate, to 
give the party to be affected thereby reasonable notice of the 
proceedings and a fair opportunity to be heard before action is 
taken. 

Pursuant to its judicial powers, the Commission, in the case 
now under consideration, issued and published a notice ad- 
dressed to the defendant companies, advising them that it would 
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hear and consider any objection urged by the latter against the 
prescribing by the Commission of a maximum rate of two cents 
a mile to affect only their intra-state passenger business. To 
this notice all of the companies responded and in addition in- 
troduced such evidence as in their judgment would enable the 
Commission to properly dispose of the question; whereupon the 
Commission entered an order prescribing the rate complained 
of and directing the publication of said order pursuant to law 
in one of the Richmond newspapers. 

Before the completion of said notice all further proceedings 
on the part of the Commission were enjoined by the Circuit 
Court of the United States at the instance of the railroads con- 
cerned, after a rule had been duly issued by said Court at the 
instance of said companies requiring the Commission to appear 
and show cause why said interlocutory injunction should not 
be granted. 

The true legal aspects of the controversy will be better under- 
stood when it is borne in mind that from the order of the Com- 
mission in fixing a rate an appeal may be taken both upon all 
questions of law and fact to the Supreme Court of Appeals of 
the State of Virginia, provision also being made pending such 
appeal for suspending the operation of the order appealed from. 
From the decision of this latter Court an appeal is guaranteed 
by the Federal Statutes provided any Federal question is in- 
volved. 

In addition to the judicial and legislative functions, conferred 
upon the Commission by the Constitution and laws of Virginia, 
the Commission is clothed with executive powers. The pre- 
liminary inquiry therefore is: 

I. 

CAN ANY TRIBUNAL CLOTHED WITH LEGISLATIVE, EXECUTIVE 
AND JUDICIAL FUNCTIONS EXIST WITHOUT VIOLATING THE PRO- 
VISION OF THE FEDERAL CONSTITUTION, § 4, ART. 4, GUARANTEE- 
ING TO EACH STATE A REPUBLICAN FORM OF GOVERNMENT? 

In answering the above question one is not left to conjecture 
or inference. 

Before the adoption of the Federal Constitution, Mr. Madison, 
writing in the Federalist, declared : 
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"But the authority extends no further than to the guar- 
antee of a republican form of government which supposes 
a pre-existing government of the form which is to be guar- 
anteed. Since, therefore, as the existing republican forms 
are retained by the States, they are guaranteed by the 
Federal Constitution. Whenever the States may choose to 
substitute other republican forms, they have a right to 
do so and to claim the Federal guarantee for the latter. 
The only restriction imposed on them is, that they shall 
not exchange republican for antirepublican constitutions." 

The Supreme Court of the United States in In re Duncan, 
139 U. S. 461, 11 Sup. Ct. Rep. 573, declared: 

"By the Constitution, a republican form of government 
is guaranteed to every State in the Union, and the dis- 
tinguishing feature of that form is the right of the people 
to choose their own officers for governmental administra- 
tion and pass their own laws in virtue of the legislative 
power reposed in representative bodies whose legitimate 
acts may be said to be those of the people themselves." 

Again the same Court, in the case of Minor v. Happersett, 
88 U S. 175, 22 L. Ed. 627, said: 

"It is true that the United States guarantees to every 
State a republican form of government. * * * The guar- 
antee is of a republican form of government. No partic- 
ular government is designated as republican, neither is the 
exact form to be guaranteed, in any manner especially 
designated. * * * All the States had governments when 
the Constitution was adopted. In all, the people participated 
to some extent, through their representatives elected in 
the manner specially provided. These governments 
the Constitution did not change. They were accepted pre- 
cisely as they were, and it is, therefore, to be presumed 
that they were such as it was the duty of the States to 
provide. Thus, we have unmistakable evidence of what was 
republican in form, within the meaning of that term, as 
employed in the Constitution." 

It is well known that the original thirteen States had a variety 
of forms of government. It follows that "a republican form 
of government" may exist independently of the machinery by 
which governmental functions are exercised. 

The Supreme Court of the United States has declared again. 
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and again that the rights secured by the first eight of the amend- 
ments to the Constitution of the United States do not apply 
to the State government, which have, through their legislatures, 
abolished with impunity such cherished rights as indictment by 
grand jury, the right to be confronted with witnesses, the right 
of trial by jury, and the right of an accused not to be put twice 
in jeopardy for the same offense. Brown v. New Jersey, 175 
U. S. 174; Wise v. Louisiana, 194 U. S. 260; Jack v. Kansas, 
199 U. S. 372. 

It has been recently held by the Supreme Court in the case 
of Maxwell v. Drew, 176 U. S. 587, that the Fourteenth Amend- 
ment providing that "no State shall make or enforce any law 
which shall abridge the privileges, or immunities of citizens of 
the United States," did not have the effect of applying the 
provisions of the first eight amendments to the State govern- 
ments. 

By a process of a postiori reasoning, if a State government 
by the decisions of the Supreme Court of the United States 
could preserve its "republican form*' simultaneously with the 
deprivation on the part of its legislature of the right to trial 
by jury, the right to be confronted by witnesses and all other 
fundamental rights set forth in the first eight amendments to 
the Federal Constitution, then it would seem to follow that the 
mere commingling of some legislative, executive and judicial 
functions, in one tribunal would not of itself operate to strike 
down in that State its republican form of government. 

Mr. Story has well said (Story on Constitution, § 527) : 

"There is not a single Constitution of any State in the 
Union which does not practically embrace some acknowl- 
edgment of the maxim (that the legislative, executive and 
judicial powers should be kept separate and distinct) and 
at the same time some admixture of powers constituting 
an exception to it." 

The limits of this paper might be extended indefinitely in 
calling attention to the violation of this doctrine in the structure 
of the Federal Government. 

The Senate in the trial of impeachments, acts as a court, and 
not as a legislature. 
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The treaty making power — a distinctively legislative function — • 
is largely in the Executive, who shares with the Senate the 
non-executive functions. 

Referring to the above and similar instances of the comming- 
ling of these functions in the Federal Constitution, Judge Story 
says (Story on Constitution, § 528) : 

"It was made a special objection to the Constitution of 
the United States that though it professed to be founded 
upon the division of the legislative, judicial and executive 
departments, yet it was really chargeable with a departure 
from the doctrine, by accumulating in some instances the 
different powers in the same hands and by a mixture of 
them in others; * * *. The fact must be admitted that 
such an accumulation and mixture exists ; but the conclusion 
that the system is, therefore, dangerous to the public liberty 
is wholly inadmissible. If the objection were well founded 
it would apply with equal, and in some instances with far 
greater, force to most of our State Constitutions; and thus 
the people would be proved their own worst enemies by 
embodying in their Constitutions the means of overthrowing 
their liberties. At the present time the objection may not 
be felt as possessing much practical force, since experience 
has demonstrated the fallacy of the suggestions on which 
it was founded. But, as the objection may be revived ; and 
as a perfect separation is occasionally found supported by 
the opinions of ingenious minds, dazzled by theory and ex- 
travagantly attached to the notion of simplicity in govern- 
ment, it may not be without use to recur to some of the 
reasons by which those illustrious statesmen who formed 
the Constitution, while they admitted the general truth of 
the maxim, endeavored to prove that a rigid adherence to 
it in all cases would be subversive of the efficiency of the 
government and result in the destruction of public liberties." 

In Dreyer v. Illinois, 187 U. S. 183, 23 L. Ed. 32, the Court 
said: 

"Whether the legislative, executive, and judicial powers 
of a State shall be kept altogether distinct and separate, or 
whether persons or collections of persons belonging to one 
department may, in respect to some matters, exert powers 
which, strictly speaking, pertain to other departments of 
government, is for the determination of the State." 

That Virginia has determined this question for herself in con- 
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stituting this very Commission can admit of no doubt. It is 
true § 5 of the Virginia Bill of Rights provides: 

"That the legislative, executive and judicial departments 
of the State should be separate and distinct." 

Sections 155 and 156 of her Constitution and the statutes 
passed in pursuance thereof, creating the Corporation Commis- 
sion are not inconsistent with the above abstract expression of 
opinion contained in the Bill of Rights. 

This more fully appears from art. 3, § 39, of the Constitution 
which provides: 

"Except as hereinafter provided, the legislative, execu- 
tive, and judiciary departments shall be separate and distinct, 
so that neither exercise the powers properly belonging to 
either of the others, nor any person exercise the power of 
more than one of them at the same time." 

Thus the sections of the Constitution creating the Commis- 
sion and otherwise providing for an admixture of these func- 
tions, are saved from the operation of the full effect of the 
abstract principle above quoted from the Bill of Rights. 

It may be urged that there is nothing in the Federal Constitu- 
tion calling for the separation of these departments in a State 
Government and all the States in their Constitutions have de- 
parted from the maxim, they being the sole judges as to the 
extent of this departure. Calder v. Bull, 3 Dallis 394; Satter- 
lee v. Mathewson, 2 Pet. 380. 

It may also be added that such a question is not within the 
domain of judicial determination. 

The fourth section of the fourth article of the Constitution of 
the United States provides that the United States shall guarantee 
to every state in the Union a republican form of government 
and shall protect each of them against invasion; and on the 
application of the legislature or of the executive (when the 
legislature cannot be convened) against domestic violence. 

"Under this article of the Constitution, it rests with Con- 
gress to decide what government is the established one in 
a state. For, as the United States guarantee to each State 
a republican government, Congress must necessarily decide 
what government is established in the State before it can 
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determine whether it is republican or not. * * * It is 
true, that the contest in this case did not last long enough 
to bring the matter to this issue; and as no Senators nor 
Representatives were elected under the authority of the 
government of which Mr. Dorr was the head, Congress was 
not called upon to decide the controversy. Yet the right 
to decide is placed there, and not in the courts." Luther v. 
Borden, 7 Howard 42. 

The guarantee by the Federal Constitution to each of the 
United States of a republican form of government was inti- 
mated for its enforcement to the political department and 
could not be availed of, in connection with the Fourteenth 
Amendment, to give this court jurisdiction to revise the 
judgment of the highest court of the State that it could not 
review the determination of a contested election of Governor 
and Lieutenant Governor by the tribunal to which that de- 
termination was exclusively committed by the State Con- 
stitution and Laws, on the ground of deprivation of rights 
secured by the Constitution of the United States. Taylor 
v. Beckham, 178 U. S. 548. 

II. 

DO THE PROCEEDINGS OF THE COMMISSION SO FAR AS THEY AF- 
FECT THE PROPERTY RIGHTS OF THE RAILROADS CONSTITUTE "DUE 
PROCESS OF LAW?" 

"Due process of law" has been denned : 

"A law which hears before it condemns; which proceeds 
upon inquiry and renders judgment only after a fair trial." 
Dartmouth College v. Woodward, 4 Wheat 5 t 18. 

This provision is not new to American jurisprudence, being 
as old as the Magna Charta and as pointed as in Pomeroy Const. 
Law (9th Ed.), § 245, it has long been settled in England and 
America that under modern law and institutions the phrases "due 
process of law" and the "law of the land" are identical in 
meaning. 

This requirement, while found in the Fifth Amendment of the 
Federal Constitution, was not made to apply to the States until 
the enactment of the Fourteenth Amendment. 

The Fourteenth Amendment does not undertake to control the 
power of a State to determine by which process legal rights may 
be asserted or legal obligations be enforced, provided the 
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method of procedure adopted for these purposes gives reasonable 
notice and affords fair opportunity to be heard before the issues 
are decided. 

Due process requires in all cases an impartial tribunal, com- 
petent by the lazv of its creation to pass upon the subject matter 
of the suit, parties duly brought within the jurisdiction of the 
Court and an opportunity for each side to contest either in 
person or by counsel the matters in dispute. Pennoyer v. Neff, 
95 U. S. 714; Hurtado v. California, 110 U. S. 535. 

It was held, in Ex parte Wall, 107 U. S. 209, that the words 
"due process of law" do not necessarily imply a regular pro- 
ceeding in a Court of Justice or after the manner of such Courts. 

In the proceedings under consideration the railroad companies 
objected that the notice to them was in the nature of a rule to 
show cause and not a regular process of a court. 

This objection is such in the case of Kennard v. Louisiana, 92 
U. S. 482, 23 L. Ed. 478: 

"There is here no provision for a technical 'citation' so 
called ; but there is, in effect, provision for a rule upon the 
incumbent to show cause why he refuses to surrender his 
office and for service of this rule upon him. * * * He 
was to be told when and where he was to make his answer. 
The law made it th« duty of the court to require this return to 
be made within twenty-four hours, and it placed the burden of 
proof upon him; but it required that he should be called 
upon to present his case before the court could proceed to 
judgment. He had an opportunity to be heard before he 
could be condemned. This was 'process' ; and, when 
served, it was sufficient to bring the incumbent into court 
and to place him within its jurisdiction." 

It is no longer open to contention that the "due process" 
clause of the Fourteenth Amendment to the Constitution of the 
United States does not control mere forms of procedure in State 
Courts or regulate practice therein. All its requirements are 
complied with provided in the proceedings which are claimed not 
to have been "due process of law," the person condemned has 
had sufficient notice and adequate opportunity has been afforded 
him to defend. L. & N. & C. Co. v. Schmidt, 177 U. S. 236. 

No authority is needed to support the proposition that a. State 
has the right to regulate the intra-state rates of the railroads 
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operating within its limits. The only inquiry here is whether 
the means employed by the State of Virginia to effectuate this 
right constitute a subversion of "due process of law." 

The action of two tribunals similarly constituted to our Com- 
mission recently came under review by the Supreme Court of 
the United States. The Town Council of San Diego exercised 
its right to fix water rates for a water company and the com- 
pany whose rates were fixed was given a hearing in advance of 
the fixing of the rate. The Court said: 

"There is no ground to say that the appellant did not in 
fact have, or was denied, an opportunity to be heard upon 
the question of rates. * * * They were heard, and there 
is nothing to justify the conclusion that the case of the 
appellant was not fully considered before the ordinance was 
passed." San Diego Land Co. v. National City, 174 U. S. 
753, 19 L. Ed. 804. 

The legislature of New York created a special commission to 
assess the value of a company's franchise and provided that, 
after the commission had investigated the matter and decided 
tentatively upon an assessment or valuation, it should then sum- 
mons the company to show cause against the valuation of the 
property. 

The Supreme Court in passing upon the question in Brooklyn, 
etc., Co. v. New York, 199 U. S. 51, 25 L. Ed. 713, said: 

"After making the valuation, the State board (Board of 
Tax Commissioners) is required to give notice in writing 
to the owner of the franchises, stating the valuation and that, 
on a day specified, not less than twenty or more than thirty 
days thereafter, it will meet to hear and determine any 
complaint against such assessment and this notice must be 
served at least ten days before the day fixed for the hearing. 
At the hearing, the owner may file a statement under oath 
specifying the respect in which the valuation is incorrect. 
Testimony may be taken and a full investigation had.- An- 
other section provides for a review of the assessment by a 
writ of certiorari. * * * Surely, by this, 'due process 
of law' was secured." 

It was objected in the case of Reetz v. Michigan, 188 U. S. 
505, 23 L. Ed. 390, that a State statute conferring judicial powers 
upon an executive board was not "due process" because it was 
not "judicial process," but the court said: 
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"It is objected in the present case that the board of regis- 
tration is given authority to exercise judicial powers with- 
out any appeal from its decision, inasmuch as it may refuse 
a certificate of registration if it shall find that no sufficient 
proof is presented that the applicant has been legally reg- 
istered under Act No. 167 of 1883. That, it is contended, 
is the determination of a legal question which no tribunal 
other than a regularly organized court can be empowered to 
decide. The decision of the State Supreme Court is con- 
clusive that the act does not conflict with the State Con- 
stitution, and we know of no provision in the Federal 
Constitution which forbids a State from granting to a tri- 
bunal, whether called a court or a board of registration, the 
final determination of a legal question. Indeed, it not in- 
frequently happens that a full discharge of their duties 
compels boards, or officers of a purely ministerial character, 
to consider and determine questions of a legal nature. Due 
process is not necessarily, judicial process." 

Before closing this important branch of the subject it may be 
well to call attention to the latest decisions of the Supreme Court 
of the United States apropos of the same. 

"A State may insist upon the equality of rates, and al- 
though a State may not compel a railroad company to do busi- 
ness at a loss. * * * A railroad company may not claim 
that a rate fixed by a railroad commission acting under 
authority of the State, provided the same act is enforced for 
all shippers, * * * deprives it of property without due 
process of law." Alabama & Vicksburg Ry. Co. v. Rv. R. 
Coram, 203 U. S. 496. 

"Due process of law has never been precisely defined ; 
while its fundamental requirement is opportunity for hearing 
and defense, the procedure may be adapted to the case and 
proceedings in court are not always essential." Ballard v. 
Hunter, 204 U. S. 241. 

While a State Legislature may not arbitrarily select cer- 
tain individuals for the operation of its statutes, the selection 
in order to be obnoxious to the equal protection clause of 
the Fourteenth Amendment must be clearly and actually 
arbitrarv and unreasonable and not merely possibly so. 
BachtelV Wilson, 204 U. S. 36. 

DO THE PROCEEDINGS OE THE COMMISSION IN THE EXERCISE OE 
ITS LEGISLATIVE FUNCTION IN FIXING THE RATE IN QUESTION, 
HAVING IN ADVANCE PASSED UPON ITS REASONABLENESS, DE- 
PRIVE THE RAILROADS OE THE "EQUAL PROTECTION OE THE LAWS?"' 
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It may be at the outset conceded : The inhibition of the Four- 
teenth Amendment to the Constitution -of the United States upon 
a State, depriving any person within its jurisdiction of the equal 
protection of the laws, applies to all the instrumentalities and 
agencies employed in the administration of its government, to 
its executive, legislative and judicial departments, and to the 
subordinate legislative bodies of counties and cities. Ho Ah Kow 
v. Nunan, Fed. Cas. No. 6546; Blake v. McClung, 172 U. S. 239; 
Gibson v. Mississippi, 162 U. S. 565. 

By "equal protection of the laws" is meant equal security un-: 
der them to every one, under similar terms, in his life, his liberty, 
his property, and in the pursuit of happiness, and exception from 
any greater burdens and changes than such as are eq ually imposed 
upon all others under like circumstances. Dent v. West Virginia, 
129 U. S. 114; Yick Wo. v. Hopkins, 118 U. S. 356; Barbier v. 
Connoly, 113 U. S. 27. 

The above principle is subject only to the proposition that a 
statutory classification must not be arbitrary and without reason- 
able grounds upon which it may be based. Cotting v. Kansas 
City Stock Yard Co., 183 U. S. 79 ; Gulf, etc., Ry. Co. v. Elleis, 
165 U. S. 150; Strander v. West Virginia, 100 U. S. 303. 

"An act of the State of Illionis (1871), regulating pub- 
lic warehouses and the charges which may be made for 
storing grain and prohibiting any person from becoming 
a warehouseman without first procuring a license, is not in 
violation of the amendment guaranteeing the 'equal protec- 
tion of the laws.' " Munn v. Illinois, 94 U. S. 113. 

A statute of New York, enacted in 1888, fixed a maximum 
charge for elevating, receiving, weighing and discharging grain 
in any city of the State containing a population of 130,000 or 
over. It was held: 

"That the fact that the operation of the act is limited to 
cities having a population of 130,000 or over does not ren- 
der it unconstitutional, as denying the equal protection of 
the laws." Budd v. New York, 143 U. S. 517. 

The constitution of Arkansas gave the legislature the power 
to regulate fares and freight of railroads in proportion to 
the length of the line of the road, and it was held, that such a 
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provision did not deprive a railroad company of the equal protec- 
tion of the laws. Stone v. Farmers' Loan and Trust Co., 116 
U. S. 307. 

In 1889 the legislature of Michigan fixed maximum rates of 
passenger fare upon railroads according to a classification based 
upon the gross annual passenger earnings, and this legislation 
was held as not being in "contravention of the Fourteenth 
Amendment, declaring that no State shall deprive any person of 
his property without due process of law or deny him the equal 
protection of the laws." Wellman v. Chicago & G. T. Ry. Co., 
83 Mich. 592. 

The above case has been distinguished from the case of Chi- 
cago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, where 
an act of the legislature was held to be invalid because it pre- 
cluded any judicial inquiry into the reasonableness of the rates. 

This "judicial inquiry" is the one thing above all others that 
is safeguarded in the organization of the Virginia Commission, 
the validity of whose acts in the matter of regulating railroads 
has been upheld by the highest court in the State. Atlantic 
Coast Line v. Commonwealth, 102 Va. 599, 46 S. E. 911; Nor- 
folk, etc., R. Co. v. Commonwealth, 103 Va. 289, 294, 49 S. E. 39. 

That this Commission, in acting "judicially" upon the reason- 
ableness of the proposed rate before fixing the same in its legis- 
lative capacity, is better qualified to do justice to the railroads 
than a legislative body, which, by reason of its organization and 
methods of doing business, can not give the railroads an ad- 
equate hearing, goes without saying. 

IV. 

DOES SECTION 720 OF THE REVISED STATUTES OF THE UNITED 
STATES^ PROVIDING THAT: 

"The writ of injunction shall not be granted by any court 
of the United States to stay proceedings in any State Court 
except in cases where such injunctions may be authorized 
by any law relating to proceedings in bankruptcy;" 

PREVENT THE CIRCUIT COURT OF THE UNITED STATES FROM 
TAKING JURISDICTION BY ENJOINING THE COMMISSION FROM PUT- 
TING INTO EFFECT THE RATE IN QUESTION ? 

The above section (720) of the Revised Statutes of the 
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United States was substantially contained in the provision of 
the act of Congress of March 2, 1793, and as early as 1807 the 
Supreme Court of the United States, in speaking of this earlier 
act of Congress, said: 

"A Federal Court cannot restrain prosecution of a suit 
pending in a State Court." Diggs v. Wolcott, 8 U. S. (4 
Cranch) 179. 

In 1874 the same court, in construing § 720 of the Revised 
Statutes, said: 

"A bill which seeks to enjoin prosecution of several ac- 
tions pending in courts of a State, and bring all the questions 
involved before the United States Circuit Court for adjudi- 
cation, is bad upon demurrer." French v. Hay, 89 U. S. 
(22 Wall.) 250. 

In 1892 a Circuit Court of Appeals was called upon to say 
whether a Federal Court upon the complaint of a legatee and 
executor under a will probated in one State could enjoin an ad- 
ministrator appointed in another State from distributing funds 
to the heirs at law. The Court held, that the Federal Court, 
even under those circumstances, could not take jurisdiction. 
Witney v. Wilder, 54 Fed. Rep. 554, 13 U S. App. L. 180. 

But it was contended by counsel for the railroads, in the hear- 
ing before Mr. Justice Pritchard on the hearing of the rule to 
show cause why an interlocutory injunction should not be 
granted against the Commission, that the latter had sustained by 
its decision a law that ivas in direct contravention of the Four- 
teenth Amendment. It would seem, however, that even such an 
extreme case comes clearly within the operation of § 720. 

"A Federal Court cannot issue an injunction to stay pro- 
ceedings in a State Court which has sustained a law in 
violation of the Fourteenth Amendment, and has attempted 
to enforce it being prohibited by act of March 2, 1793. Con- 
gress has passed no law repealing such act, and giving the 
Federal Courts power to stay such proceedings." Live 
Stock, etc., Ass'n v. Crescent City Live Stock, etc., Co., Fed. 
Cas. No. 8, 408, 1 Abb. (U. S.) 388. 

"Section 720 of the Revised Statutes providing that the 
writ of injunction shall not be granted by any court of the 
United States to stay proceedings in any State Court, ex- 
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cept in cases of bankruptcy, prohibits the Federal Courts 
from enjoining a suit in a State court because of the un- 
constitutionality of a statute upon which that suit is 
founded." Rensselaer & S. R. Co. v. Bennington & R. 
R. Co., 18 Fed. Rep. 617. 

The principle above enunciated applies equally to the case 
where the process of a State Court has reached the point of a 
judgment or decree. 

"Neither a United States Circuit Court nor a judge 
thereof has authority to interfere by injunction to prevent 
the execution of a judgment of a State Court, upon the 
ground that it has been superseded by an appeal therefrom 
to the United States Supreme Court, nor to enjoin State 
officials or other officers from disregarding such a super- 
sedeas." Murray v. Overstoltz, 8 Fed. Rep. 110. 
"The Federal courts are prohibited by § 720 from issuing 
an injunction staying a party at any state of the proceedings 
in a State Court, and therefore for enjoining a party from 
proceeding to enforce a judgment obtained by him in a State 
Court." Louisville Trust Co. v. City of Cincinnati, 73 Fed. 
Rep. 716. 

The above principle has been uniformly extended to criminal 
proceedings in a State Court. 

"A Federal Court has no jurisdiction in equity to enjoin 
State police and judicial officials from commencing or pros- 
ecuting in the Courts of the State, under the laws thereof, 
though such laws are alleged to be in violation of the Con- 
stitution of the United States." Rhodes & Jacobs Mfg. Co. 
v. New Hampshire, 70 Fed. Rep. 721. 

"Under this section a circuit court has no power to 
enjoin a police officer of the City of San Francisco from 
serving warrants of arrest issued from tl State Court for 
violation of city ordinances alleged to be in contravention 
of the Fourteenth Amendment to the United States Con- 
stitution and the treaty with China." Yick Wo. v. Crow- 
ley, 26 Fed. Rep. 207. 

It may be suggested that the foregoing restriction imposed 
upon the action of the Federal Courts cannot apply to the Cor- 
poration Commission, because said tribunal is not a court as 
contemplated by that section. 

A candid review of the authorities effectually disposes of that 



1907.] INJUNCTION AGAINST CORPORATION COMMISSION. 431 

question, for it will not be denied that by the Constitution and 
laws of Virginia the Court was given jurisdiction, over the sub- 
ject matter, and was empowered to proceed judicially to a de- 
cision. 

"Jurisdiction is the power to hear and determine a cause, 
the authority by which judicial officers take cognizance of 
and decide causes." United States v. Arredondo, 31 U. S. 
(6 Pet.) 691. 

"Boards of County Commissioners are courts of special 
and limited jurisdiction." Rhodes v. Davis, 2 Ind. 53. 

"A board of county commissioners duly authorized con- 
stitutes a court clothed with judicial functions and minis- 
terial duties conferred by statute, and their final decrees 
until set aside are to be given the same effect and degree of 
conclusiveness which generally attach to judgments of judi- 
cial tribunals." Smith v. Boston, 1 Gray 72. 

"Where a special jurisdiction is conferred by the legis- 
lature or commissioners for the purpose of ascertaining 
facts, which they are required to certify, their certificate is 
evidence of their judgment and is as conclusive as any 
other judgment on the particular judgment submitted to 
them." Beall v. State, 9 Ga. 367. 

The Virginia Commission is more than a mere commission as 
that word is commonly understood. The ingenuity of the mem- 
bers of the Constitutional Convention and of the legislature in 
creating this Commission, was apparently exhausted in their 
endeavor to create a court in the full legal meaning of that word. 
They, therefore, did not content themselves in calling the com- 
mission a court, but they made it such by clothing it with all 
the machinery of a court, and presiding in detail that its pro- 
ceedings should conform to "due process of law." Leaving 
nothing undone, provision was also made for the taking of an 
appeal from its decision to the Supreme Court of Appeals of 
the State. 

Being thus clothed with all the indicia of a court, it pro- 
ceeded throughout the hearing, with jurisdiction both of the 
parties and the subject matter, in a judicial manner and en- 
tered its final order fixing the rate in question in April 27, 1907. 
It is inconceivable, therefore, that in entering this, the com- 
mission was not for all essential purposes a "court" within the 
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meaning of § 720. If it were a "court", there can be no question 
that Mr. Justice Pritchard, in granting the interlocutory in- 
junction on June 27, 1907, acted clearly beyond the domain of 
his jurisdiction. 

That the jurisdiction of the Commission to judicially fix a rate 
and promulgate the same, subject only to a review of its find- 
ings by the highest court of the State, and eventually by the 
Supreme Court of the United States, upon the validity of the 
rate in question, follows from the above authorities, and is in 
accordance with the adjudications of all the Courts both State 
and Federal. 

Washington, D. C. 

E. Hilton Jackson. 



